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Corona packages in process

New tax measure: Loss carry- Recovery Reserve
o back (Law Corona Il) o O

Bill 1309 Law proposal 1412
Adopted byParliament Reintroducedon 2 July2020
Approvedby Financ&Commissioron 7July2020
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Law Corona ll

A Lossarry-back reserve
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Losscarry-backreserve
Overview

Carry back effect FY closed 31/12/2019

FY closed 31/12/2020
—

)

—
A This measure allows companies to oftasble profitof tax
years2019 or 2020i(e. relating to financialearsclosed between @ Result of the year @ Resultof the year

13 March 2019 and 31uly2020)with accounting losses 100 (taxable profi} -200 (accountingosse$
(expectedo be)incurred in the subsequetdx year(i.e.

respectively tax year 2020 or 2021).

CIT for TY 2020 without loss cavack CIT fofTY 2020
A Aim is to strengthen the financial position of the companies
affected by COVHDO outbreak: 100*29.58% =29.58 (-200 +100)*256=No CIT Due

- Reducing the income tax liabilities fax year 201%r 2020

— Claiming a refund for income takeadysettled (or being CIT for TY 2020 with loss cavack
exempt frommaking (additional) payments). (100-100)*29.58%6 =No CIT due

COVID-19
o

e )

A The benefit is granted through the creation of a tax exempt reserve in

the taxyearfor which the taxpayer elects to apply threeasure
(optional).

A Thelosses carried back should teeapturedin thetax baseof the
subsequent year to avoid any double deduction

-100 Loss

A The carryback is limited to one year (e.g. taxable period per 31 March).
- y
© Deloitte Belgium 2020 COVIBELY | AWDC Webinar 5




Losscarry-backreserve
Conditions, exclusions and aabuse provisions

Maximum carry back Overestimation of carry-back loss

Thetemporary taxfreereservecannot exceed the result of the taxable period Taxpayers neet (carefully)estimatethe expected accountingss to carry
afterthesec al | ed “ f i r.¢he tota pf the taxableeserves (i . e back; in case averestimation:
including the application of theiamond Regimelividends and disallowed

; . : A by less than 10%: recapture, buino penal
expense} subjectto two adjustments, i.ehe result mustbe: y ° P P y

A bymore than 10%:recapture angenalty(ranging fron2% to 40%)

A determinedas if the exemption would not have been requested, reddced
by the amount of the current year dividends, innovatiod patent income _
that benefit respectivelfrom theDRD, 11D and@ID regime; and
A Companies with special tax regiménvestment companiepension financing
A the reserve will in any event be capped at a maximum amount of EUR organizations, cooperatveo | di ng compani es, companies

20,000,000. A Companiedn distreson 18 March2020( dndernemingerin moeilijkhede#t o r

“entreprisesendifficulté” ) .

A Companies that have made a dividend distribution, share buyback, capital reduction
Recapture of tax exempt reserve or other equity diStfibUtiOl’(aS of 12 MarcR020 up to and including the f|||ng date of
the tax year 2021 tax return)cf. infra.

Therecaptureof the tax exempt reserveiiscreasedn order toneutralize the A Companies that hawe substantial link with tax havens
shift of profits taxable at nore beneficial income tax ratke subsequent year

(e.q. 29.586for financial yea2019vs. 25%for financial year 2020). — Hold direct shareholding in a company established in a tax haven; or

— Make payments (>EUR 100,000) to companies established in a tax haven,
unless it has been demonstrated that these payments were made in context
of real and sincere operations resulting from legitimate financial or economic
needs.
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Losscarry-backreserve
Increase of theecapture

Beginning of théaxyear in which the lossarry-back
reserve is claimed

Beginning of théaxyear in which the loss carry back

reserve igecaptured

Increase of the recapture %

Before1/1/2018 (33.99%) After 1/1/2018 (29.58%) 14.91%
After 1/1/2018 (29.58%) Beforel/1/2020 (29.58%) 0%
After 1/1/2020 (25%) 18.32%

Before1/1/2020 (29.58%)

Special rules applicable®OME’' s benef i t i

n graté in aceordande evithrare. 816 (€ d

CI'T

© Deloitte Belgium 2020
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Losscarry-backreserve
Example 1Diamond Regime taxable basishigherthant h e mini mum fl oor

Accountingorofit beforetaxes

EURLOO
Turnoverstemmingfrom diamondtrading
EURL0,000
The“minimumfloor’ of 0.55%on turnoverapplies
EURS5
Total amounbf (regular)disallowedexpenses (e.g. neteductible car expenses, restaurant
expenses, etc.) EURLS
Purchasef diamonds
EUR9,900

Corporate Income Tax

Net accounting profit (incl. all professional expenses)
EURLOO

Comparison between the actual gross margin realizgtie lump sum gross margin of 2.1% on

turnover EURLOO [i.e. EUR 10,06¢EUR 9,900¥s.EUR210]Ji.e. 2.1% on a turnover &URL0,000]

Considering that the lump sum gross margin of 2.1% has not been reached, the company

have to record an additional disallowed expense in its corporate income tax return +EURL10[.e. EURZ10— EURI00]

Thepreviouslycalculateddisallowedexpenses
EUR 15

Taxable result under the Diamond Regime EUR 106 EUR 110 + EUR 15 = EUR 225
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Losscarry-back reserve

Example 1Diamond Regimetaxable basis Bigherthan the mi n i muwith gehaltyo r ’

In FY 2019

ﬂ\ CompanyX realizes a taxable resultElRR25under t@

A Company X¥nticipatesfor tax year 2021 (financial year
2020),accounting loss &UR200;

A Company X decides to creaax exempt reserve &UR
200, so that tax base of tax year 2020 is reducdaU®
25

A CITdue intaxyear2020:EUR25 *29.58% £UR7.40;

A CIT due inaxyear 2020without carry back: EUR 225
*29.58% EUR66.56

A Cash savingfUR66.56— EUR7.40 =EUR59.16

Diamond Regimia tax year 2020 (financial year 2019);

-

© Deloitte Belgium 2020

COVID-19
— @

A At the end otax year 2021 (financial year 2020),
accountindoss actually incurred BUR 100

A Company X should include the amount of the tax
exempt reserve (cf. in its taxable base of tax year 2020)
with 18.32% increase

A Amount of the reserve recapture with increase: EUR
200 + 18.32%*200 £UR236.64

A ClITdue for tax year 2021: (EUR 236-68UR
100)*25% -EUR 34.16

Penalty if loss is overestimated:

/

-

A Penaltyin case >10% loss overestimation;

A Loss overestimatioE UR236.64— EURLOO =EUR
136.64(i.e. >10%*100);

A Amount of penaltgalculated through complex
operations:

— Base= 25%*(increased reverse recapture
loss of the year 10% tolerance) =>
25%%*(236.64- 100— 10) =EUR31.66

— Rate(ranging between 2% and 40%) =

~

20%*(FY 2020 tax base / FY 2020 loss actua

incurred) => 20%*(136.64 / 100R%.33%
A Penalty due EUR 31.6®7.33% =EUFRB.65

J
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Losscarry-backreserve

Example 1Diamond Regimetaxable basishigherthan the mi n i mu witholt|penaity °

A Company X realizes a taxable resuEdR225 under
the Diamond Regime tax year 2020 (financial year
2019);

A Company Xnticipatesfor tax year 2021 (financial year
2020),accounting loss &UR200;

A Company X decides to crea¢ax exempt reserve of
EURL69.03 so that tax base of tax year 2020 is reduced
to EURS5.97

A CIT due in tax year 202DUR55.97*29.58% =EUR
16.56;

A CIT due in tax year 2020 without carry back: EUR 225
*29.58%=EUR66.56

A Cash savingfUR66.56— EURL6.56= EURS0

© Deloitte Belgium 2020

A At the end otax year 2021 (financial year 2020) the
EURR0O loss is confirmed

A CompanyXincludes the amount of the tax exempt
reserve (cf. in its taxable base of tax year 2020)
(recapture;

A Amount of thereserve recapture with increaseUR
169.03 + 18.32%*169.03EUR00

A CITdue for tax year 2021E(UR200— EUR200)*25% =
EURO.

A Penalty in case of >10% loss overestimation;

A In case at hando overestimatiorfloss carrsback
reserve was discounted by the recapture increase of
18.32%, to equal the actual loss at the end of the FY
2020, i.eEUR200).
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Losscarry-backreserve
Example 2Diamond Regime taxablebasis remainbelowt hm@i ni mum f | oor

Accountingprofit beforetaxes

EURLOO
Turnoverstemmingfrom diamondtrading
EURL0,000
The“minimumfloor” of 0.55%o0n turnoverapplies
EURSS
Total amounbf (regular) disallowed expenses (e.g.4deductible car expenses, restaurant
expenses, etc.) EURLS
Purchasef diamonds
EURS,700

Corporate Income Tax

Netaccountingprofit (incl all professionaéxpenses)
EURLOO

Comparisorbetweenthe actualgrossmarginrealizedvs the lump sumgrossmarginof 2.1%on

turnover EUR300 [i.e.EURL0,000- EUR9,700] vs.EUR210]Ji.e. 2.1% on a turnover &URL0,000]

Theamountexceedinghe lump sumgrossmarginof 2.1%on turnover canbe deductedfrom an
incometax perspectivethrough an increaseof the openingbalanceof the taxedreservesn the
corporateincometaxreturn

EUR90 [i.e. EUR210— EUR300]

Thepreviouslycalculateddisallowedexpenses
EURL5

Taxable result under the Diamond Regime [EURLOO- EURS0 +EURL5] =EUR 25
However: minimum floor of 0.556f turnover amounting to EUR),000 EURSS
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Losscarry-back reserve

Example 2Diamond Regimetaxable basisemainsbelowt h e

In FY 2019

ﬂ\ CompanyXrealizes a taxable result BURB5 under tha

A Company X¥nticipatesfor tax year 2021 (financial year
2020),accounting loss d&UR40;

A Company X decides to creaax exempt reserve &UR
40, so that tax base of tax year 2020 is reduceaU&L5

A CITdue intaxyear2020:EURL5 *29.58% £UR4.44;

A CIT due imaxyear 202Qwithout carry back: EUR 55
*29.58% E£URL6.27

A CaslsavingEURL6.27—- EUR4.44 =EURL1.83

Diamond Regimia tax year 2020 (financial year 2019);

-

© Deloitte Belgium 2020
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COVID-19
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A At the end otax year 2021 (financial year 2020),
accountindoss actually incurred BUR 20

A Company X should include the amount of the tax
exempt reserve in its taxable base of tax year 2020 with
18.32% increase

A Amount of the reserve recapture with increase: EUR 40
+ 18.32%40 = EUR47.33

A CITdue for tax year 2021EUR47.33— EUR20)*25% =
EUR 6.83

Penalty if loss is overestimated:

/

-

A Penaltyin case >10% loss overestimation;

A Loss overestimatiolEUR47.33—- EUR20 =EUR27.33
(i.e. >10%*20);

A Amount of penaltgalculated through complex
operations:

— Base= 25%*(increased reverse recapture
loss of the year 10% tolerance) =>
25%%*(47.33-20-2) =EUR5.33

— Rate(ranging between 2% and 40%) =

~

20%*(FY 2020 tax base / FY 2020 loss actua

incurred) => 20%*(27.33 / 2027.33%
A Penalty due EUR6.33*27.33% =EURL.73

J
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Losscarry-backreserve

Example: Diamond Regime taxable basisesmainsbelowt h e

A Company X realizes a taxable resuE@R55 under the
Diamond Regimia tax year 2020 (financial year 2019);

A Company Xnticipatesfor tax year 2021 (financial year
2020),accounting loss &URI0;

A Company X decides to crea¢ax exempt reserve of
EUR33.81 so that tax base of tax year 2020 is reduced
to EUR21.19

A CIT due in tax year 202DUR21.19*29.58% =EUR
6.27;

A CIT due in tax year 2020 without carry back: EUR 55
*29.58% £URL6.27

A Cash savingfURL6.27— EUR6.27=EURLO

© Deloitte Belgium 2020

“ mf Ih owithouthpenalty

A At the end of tax year 2021 (financial year 2020) the
EURtOaccounting loss confirmed

A Company X includes the amount of the tax exempt
reserve in its taxable base of tax year 20864pture;

A Amount of thereserve recapture with increaseUR
33.81+ 18.326*33.81=EURIO

A CIT due for tax year 2021: (FAR- EURA0)*25% =
EURD.

A Penalty in case of >10% loss overestimation;

A In case at hando overestimatiorfloss carry back
reserve was discounted by the recapture increase of
18.32%, to equal the actual loss at the end of the FY
2020, i.e EUR40).
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Losscarry-backreserve
Impact ofequity distributions

Which transactions ?

A Dividendf i ncl uding a distribdtion of “liquidation reserves
A Buybaclof own shares;

A Capital reductioffincluding a capital reduction meant by art. 537 ITC : reserves included in the capital);
A Anyother reduction or distribution of equitg.g. distribution of issue premium).

Carried out when ?

A From 12 March 2020 up to and including the filing of the tax year 2021 tax return.

Alternatives ?

A Intercompany loans (beware of parent company taxation implications, e.g. deemed dividend);

APostponement or “wait and see” (e.g. intermediary d-backcoul apply/iactualiossés second hal f
expected);

A Other COVIR9 measures.
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Losscarry-backreserve
Potential concerns

/A Companies having performeduity distributiorg
_________ (cf. abovepsfrom 12 March 202@re excluded
from this benefit, despite the measunas only
Thebenefitis not availableo companies announced ori5 May 2020
that: Retroactive
A hold direct shareholding in a effect \_ Y,
company established in a taaven
or
A make payments of at leasEUR
100,000 towards beneficiaries 4 )

located in tavhavens A (Maximum) carry back is limited cf. supra.

As mentioned aboven respect to the AExcess DRD, despite |bei
secondcriterion, counterproofis [ AL IR T T ® losses, does not qualify for carry back. As such,

effectively possible based on acalled companies with (tax exempt) dividend income
“busines#estpur pose” may be discriminated and the measure may|be
referring to CJEU jurisprudence, states

that the proportionality principlés not Connection with EU Parent-

in breach of the EU PareSubsidiary Directive
respected and the automatic exclusion tax havens Subsidiary Directive

Such counterproof isot available for (CJEU-B89/18 of 19 December 2019 re.
\_should be reconsidered. ) @------- \_ )

i iterion. The Coundaif State, iti
the firstcriterion. T u Brussels Securities SA).

© Deloitte Belgium 2020 COVIBELY | AWDC Webinar 15



Losscarry-backreserve
Interactions

-100Loss

COVID-19

© Deloitte Belgium 2020

Intra-group transfer of losses

{ A Loss carspack andgroup contribution regime be managed carefullgimulnot

applicable for taxpayers subject to the Diamond Regime). }

Interest limitation rule

N\

A Deduction of net borrowing costs limited to the higher of EUR 3mi@@#tdof adjusted
EBITDA

A Impact of the loss carfyack: does the tax exempt reserve reduce the amount of
available adjusted EBITDA, hence, restricting the deduction of net borrowing costs 7

A In this regard, the Belgian minister of finance statgdring the parliamentary discussion
on the text of Corona Il lavthat “the ATAD directive is verlear thatexempt income
shouldnot be taken into accoufdr the calculation of the EBIT#ncehe COVIEL9
reserve isax exemptthis reservehould not be included in calculation of BB TDA for
the purpose of the interesteductiorrestrictiori .

A Furtherministerial or administrative clarification shobklprovided.

J
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Recovery reserve
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Recovery reserve
Law proposal

ﬂ\ Initial proposal on the recovery reserve in the \
(draft) Corona Il law was rejected as well as the
amendment to the (draft) Corona lll Law
containing a provision on the recovery reserve.

A Councibf State: why would companies subject to
the Diamond Regime not be excludeMinister
of finance: this is due to the fact that the Diamond
Regime is not a deviating nor beneficial tax regime

Reintroduced as a separate law (companies subject to

the Diamond Regime are indeedt excluded)

N et Y,

© Deloitte Belgium 2020

Law proposal

e N
A Companiesecording accounting losses for
financial yea0200r 2021 could creata tax
exempt recovery resente offset the profits ofax
. year 2022, 2023 or 2024.

A Recapturéf a company distributes equity or
significantly reduceiss personnel cost.

oo
...........
'''''
.....
. °e

- J

Purpose ?

The reserve allows companies to maintain future profits
by exempting the profits from tax in ordernestore the
pre-COVIEL9 equity.

COVIBELY | AWDC Webinar
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Recovery reserve
Conditions, exclusions and aabuse provisions

Maximum recovery reserve Conditions

A This reserve would be subject to timangibility conditiorandwould have to be

The exemption would be limited to a maximum amount (which includes the
recorded on a separate tdbee reserveaccount.

already taxed recaptured amounts, iofra)which is equal to the amount of the

accountindosses ecorded in the company’s fi naAh Hdnd the reseraetweuldiimatelybecorictarableugoniduiationn
the company’s <c| bebowng date as specified

A Companies closirtheir financial yeabetween1 January 2028nd31 July m

2020can choose for thaccountingosses recorded in the financial
statements closing in 2021 (irrevocable choice to be made at the time of the A Companies witla special tax regiméwestment companiepgension financing
initial setup of the reservie organizations, cooperatveo | di ng compani es, companies

A Companieslosing their financial year betweémugust 202@nd31 A Companieén distreson 18 March 2020
December 2020 should consider the accountirsges recorded in the

financial statements closing 2020: A Companies that have made a dividend distribution, share buyback, capital reduction

or other equity distributiorfas of 12 MarcR020 up to and including the date of filing
A the reserve will in any event be capped at a maximum amount of EUR of the tax return for the year of constitution of the recovery reseret)loss carry
20,000,000. back reserve.

A Companies that hawe substantial link with tax havens
— Hold direct shareholding in a company established in a tax haven;

— Make payments (>EUR 100,000) to companies established in a tax haven,
unless it has been demonstrated that these payments were made in context
of real and sincere operations resulting from legitimate financial or economic
needs.
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Recovery reserve
Recapture

Recapture of tax exempt reserve

A The recovery reserve would have torbeapturedand would become (partially) taxable for the taxable period during which the comigaery
I. executes prohibited equitydistribution;or
ii. reducessignificantly its personnel cost
A Aprohibited equity distributiom this case is:
- A buybackof ownshares;
- An attribution or distribution odlividends;
- A capitabdecrease oany other reduction or distribution equity.

Y Thetaxable amount of the recapture would be equal to the value of the share buyback, the amount of the dividend or the aim®eapiél
decrease or any other equity reductiondistribution.

A Asignificant personnel cost reductiamuld exiswhen:

-the amount recorded in column 620 of the profit andd%tfthaasnowmtccount, “ Remune
recorded in the same column at the closing of the financial year in 2019, if this condition is met (i.e. if this qugmsiocar®l cost reduction
occurs for the first time) during the taxable period conceroed,;

- the company records an amount in the column 620 of the profit and loss account that is bepyevibas* f | oor ”, i f this condition is

previous taxable period.

Y The taxable amount of the recapture would be equal to the difference betwete floor of 85% or the previous floor, and (ii) the above

mentioned amount in the column 620 “Remunerati ons andwhiohtish er direct soci al
below either the floor of 85% or the previous floor
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Recovery reserve

Example

Result of the year

Allocationto recovery
reserve

Recovery reserve
(cumulated)

Tax base
CIT due

Cash saving

* noloss carry back applied

100

N/A

100*

29.58

N/A

FY 2020

(70)

N/A

N/A

FY 2021

30

30

30

7.5

** recovery reserve cannot excedlte lower amountof the accountindosses at the end of FY 2020 or EUR20

© Deloitte Belgium 2020

FY 2022

60

40

70

20

10

FY 2023

70

70

70

17.5
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Your online resource for COVID Tax & Legal matters
COVIEL9: the Tax & Legal Impact

g A ""88"’ X @ Visit Deloitte’s dedicated website and find:

Q Tax@hand: COVID-19 measures around the world

” Combating COVID-19 with resilience
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